
Ξανθή Μπιτζίδοσ, Δικηγόρος ΔΣΑ, (DES, L.L.M, MPHIL) – December 2008 

 

 

1 

 

Bundling products and services in the Electronic Communications sector – Can SMP operators 
distort market competition? 

(Xanthi G. Bitzidou - Lawyer) 

December 2008 

Αs of later, due to the fact that technological progress has resulted in a common infrastructure in the 
constantly converting electronic communications market, many operators - trying to become more 
‘attractive’ and ‘competitive’-, invest in new practices-business models through their products, even if 
these products are quickly copied and commoditized by competitors. The experience of the sector 
proves that in order to achieve sustainable growth and commercial success, a very promising solution 
for a telecommunications operator seems to be the solution of ‘bundling’ products, in order to create 
a service that meets true customer needs. 

The existing definition companies and academics give to the concept of ‘bundling’ could be 
summarised as: “Bundling is the practice where 2 or more products are offered as one product with 
a single price. ‘Bundling’ may have the form of ‘pure bundling’ or the form of ‘mixed bundling’. In 
the case of ‘pure bundling’, the products are only sold jointly in fixed proportions, whereas in the 
case of ‘mixed bundling’ the products are sold separately, but the price of the bundled products is 
much more convenient than in the case of buying the products separately. Offering bundling 
products presents a policy of cost-effective services to consumers”. 

It is clear that ‘bundling’ constitutes a practice with various effects in the electronic communications 
market, which in many cases could prove to be prohibitive for market competition. Not all bundling 
practices are meant to be prohibitive by their nature and also not all telecoms operators’ bundling 
products can cause questions for their effects in the electronic communications market. Extensive 
research is required when the bundling product is launched by a ‘dominant operator’ in the electronic 
communications market (sub-markets). There are different levels of bundling, but operators show a 
preference for bundled packages that have the form of ‘multiple plays’, normally ‘triple plays’ and 
‘quadruple plays’.Today, most bundled offers have the form of discounts applicable if a customer 
subscribes to a further service. Sometimes a reduced price is offered for a further service for a fixed 
period, provided the customer ties her- or himself in for a fixed period. In some cases a service must 
be bought as a bundled offer; this particularly applies for IP-based telephony, which sometimes 
requires that the customer also has a broadband subscription with the selected operator. This may 
either result from the technical preconditions or the operator’s strategies for pricing. There are also a 
number of other bundles in the market that combine more than just broadband and phone. 

So, why bundle? Or better why does a dominant firm engage in a bundling practice? The response is 
pretty much clear. It is simply because, that practice would definitely result in high profits, as the 
incumbent with the dominant position strategically uses service bundling to maintain its market 
power in traditional markets, and leverage its dominance to adjacent emerging markets. This can be 
more easily achieved when the incumbents’ supply side advantages are coupled with first-mover 
advantages on the demand side, such that rival firms’ market share is affected by consumer switching 
costs. As for the consumers, it is evident that the reason to choose a bundle over separate products is 
to save money, given the offered discounts, but a bundle is also more convenient to handle from a 
billing and servicing perspective as several consumer products are provided by one company. 
Consumers find an added value and functionality to the bundling products, but they prove to be a bit 
reluctant as to the loss of clarity in the service the bundling offers. 

The negative effects a bundle product could cause in the electronic communications market could be 
summarized in: foreclosure, price discrimination and naturally higher prices, or else in significant 
restrictions in the structure of a market. Without doubt, all those effects need to be fairly analyzed 
and validated, when a final assessment needs to be made. 

As mentioned above, the perplexity of a bundling product arises when such a product is offered by an 
operator with ‘dominant position’ in the electronic communications market, normally the incumbent. 
It is an absolutely complicated process for all regulators and practitioners to examine thoroughly each 
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bundling case at hoc and combine both a legal and an economic analysis for the effects such a 
bundling product will produce in an already ‘non-competitive’ market. As of later, not that many 
national competition authorities or national regulatory authorities have experienced the challenge to 
examine the perplexity of the issues involved in the electronic communications market, characterized 
normally by the prominent presence of the incumbents. 

High interest is shown when the bundling product combines the broadband market and the fixed 
market, as the combination of both broadband and phone services has proven to be very ‘attractive’ 
for the consumers. Major broadband providers place the combined phone and broadband business all 
under one bundled product package. The offers often slash prices and offer even `free broadband´ or 
`free phone calls´.  

Indeed, even if broadband proves to be of a significant growth across Europe, there are many 
countries (and markets), which show very wick competition elements, given the fact that there are no 
developed cable networks and the alternative operators’ competitors still  have a huge dependence 
on the incumbents’ local access. Even in the case, where some competitors have gone through 
serious network investments or else they have tried to present more attractive offers to compete 
with the incumbents’, they have incurred irreversible losses. But even when competitors are granted 
access to the incumbent’s network, under certain conditions, they may still not be able to both 
technically and economically replicate some of the bundled offers of the incumbent. In such cases, 
the competitors’ offers are limited to a subset of services included in the incumbent’s bundle, as for 
example in the case of bundles including broadband access and content, or bundles including fixed 
and mobile services. In the first case, it may happen that the telecom incumbent has access to 
premium content on an exclusive basis, or at privileged conditions compared with rival firms with a 
smaller customer base. In the second case, while the incumbent in fixed telephony very often has a 
mobile subsidiary, a competitor does not necessarily have a mobile licence or network, so that it 
should be granted access to the existing networks as MVNO. Since access to mobile networks is not 
mandated (as a remedy), as the market analysis in many countries concluded that the mobile market 
is competitive, (with no SMP operators’ presence), mobile incumbents are allowed to provide it on a 
commercial basis. Empirical evidence suggests that in some countries this regime has not lead to 
market entry by MVNOs. Mobile telephony is as yet not an equally common component of bundled 
offers, but there are nonetheless some examples with a very low minute tariff for the mobile 
subscription, provided that one also has a PSTN telephone subscription with the company, or a family 
package with a subscription for fixed telephony and two mobile subscriptions that can call each other 
free of charge at a low monthly cost. There are also offers where the broadband customer receives a 
discount for mobile Internet connection. 

After an extensive research
1
 among European countries in the converging telecom and media sector 

regarding the ’multy-play’ offerings, the main key findings on the pump-up of the bundling products 
could be summarised in the following points: 

- Price is the main reason to take up and switch bundles –as in many countries, access to 
cheaper services is the top reason for buying a bundle, 

- The role of some elements of the bundle remains unclear. Content is not a strong reason to 
take up or switch bundles. However, it does help create  customer ‘stickiness’  and TV 
customers are the most loyal and it is definitely easier for operators to sell additional voice 
and broadband services, while switching services is a straightforwadr process, 

- Customers will remain very price-sensitive while demand for higher broadband speeds is a 
feature of the market, which means that to face the pricing pressure, operators must 
segment their market and offer new services that end users will find appealing, 

- Regulation must move from a voice-to a data-centric model, at the same time embracing 
an environment where telecommunication and media players are competing for the same 
customers, 

                                                 
1 The Bundle Jungle, ERNST & YOUNG, Global Telecom Center 2007. 
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- Consolidation will continue and players without sufficient scale and scope will suffer, - and 
also,  

- Branding is becoming ever more important and many multi-play providers must acquire 
new competencies to provide a consistent customer experience throughout the bundle. 

What should also be highlited  is the significant role regulation has had in the evolution of multi-play 
bundles. In particular, LLU has allowed alternative network providers to challenge cable operators and 
incumbent telcos, with regulation enabling new entrants without infrastructure to access incumbent 
operators’ networks. At the same time, in some markets it has also hindered the development of 
certain bundles that provide a greater degree of fixed-mobile convergence. 

Without doubt, regulation has contributed to a fast-changing competitive environment characterised 
by the emergence of a variety of multi-play business models. Many providers are using aggresively 
priced voice and broadband access to drive take-up of multi-play, while some include TV in their 
bundles and others mobile. Some bundles are ‘blurring’ the traditional distinctions between services, 
such as those offering broadband VoiP or fixed and mobile voice through one handset. 

In any case, experience up to now proves that bundling enables the incumbent to reduce the 
entrant’s market share to the extent that it is not able to recoup the fixed investment cost that is 
necessary to operate independently of the incumbent’s network and provide a higher quality service. 
Since this occurs even when the entrant’s investment is socially desirable, the regulator or the 
antitrust agency should normally, after a thorough examination and an extensive economic analysis 
consider prohibiting bundling. 

 

1. The EU Commissions’ Communication ‘Guidelines of the Commissions’ Enforcement Priorities in 
Applying Article 82 EC Treaty to Abusive Exclusionary Conduct by Dominant Undertakings’ 2 

According to the recently published EU Commissions’ Guidelines, the practice of ‘bundling’ and also 
the practice of ‘tying’ by a dominant undertaking constitute –among other- a specific form of abuse, 
which may foreclose the competitors of the dominant undertaking. As ‘tying’ is a similar practice to 
the ‘bundling’, the Commission examines the effects of both practices in one chapter. In particular, 
‘tying’ refers to situations where customers that purchase one product (the tying product) are 
required also to purchase another product from the dominant undertaking (the tied product). Tying 
can have the form of ‘technical tying’ or ‘contractual tying’3. 

With the two practices above, an undertaking which is dominant in one product market (or more) of a 
tie or bundle (referred to as the tying market) can harm consumers through ‘bundling’ or ‘tying’ by 
foreclosing the market for the other products that are part of the tie or bundle (referred to as the tied 
market) and, indirectly, the tying market. 

The Commission describes two main conditions, which should be fulfilled: 1) the tying and tied 
products are distinct products, and 2) the tying practice is likely to lead to anticompetitive 
foreclosure. 

When it comes to identify the likely or actual anti-competitive foreclosure, the Commission takes 
under consideration specific issues. In particular, the risk of anti-competitive foreclosure is expected 
to be greater where the dominant undertaking makes its tying or bundling strategy a lasting one, for 
example through technical tying, which is costly to reverse. Technical tying also reduces the 
opportunities for resale of individual components. 

Especially, in the case of bundling, the undertaking may have a dominant position for more than one 
of the products in the bundle. The greater the number of such products in the bundle, the stronger 
the likely anti-competitive foreclosure. This is particularly true if the bundle is difficult for a 
competitor to replicate, either on its own or in combination with others. As for tying, it may lead to 
less competition for customers interested in buying the tied product, but not the tying product. If 
there is not a sufficient number of customers who will buy the tied product alone to sustain 

                                                 
2 COM (2008), Brussels 3 December 2008 
3  See page 17, par.47 of Commissions’ Guidelines. 
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competitors of the dominant undertaking in the tied market, the tying can lead to these customers 
facing higher prices. 

 

2. The economic analysis of  a bundle product - The ‘replicability’ criterion 

Normally, when an authority faces the analysis of the effects of a ‘bundling’ product, the main issues 
to be examined, could be summarized as following: 

 Can competitors replicate each element of the bundled product? (Both in terms of 
similar price and functionality), 

 Does bundle results in decrease in operator’s profits? (Because a decrease would be an 
ulterior motive for offering the bundle)? 

 Does the price of each element of the bundle package exceed its incremental cost? and 

 Is eligibility based on a minimum spending? (this could be used to lock-in customers) 

The main question which remains is whether the bundle under question could be ‘replicable’ by the 
competitors of the incumbent. The ‘replicability’ issue has raised many debates and arguments mainly 
as to the use of the most appropriate tools for the examination of a bundle in question. 

There is an opinion that a high level of bundling of communications services creates lock-in effects 
and provides advantages for the network-owning operators. However, if these network-owning 
operators set the retail price too low and the wholesale price too high, it is difficult for the operators 
who do not have their own infrastructure to be able to offer competitive prices and finally ‘replicate’ 
the bundling product of the dominant undertaking. 

So, what does ‘replicability’ mean? Replicability as a concept is based on a certain imputation test 
which assesses in practice whether an ‘Equally Efficient Operator’’ (EEO) is able to replicate the 
’bundle’ product under the same conditions without harm, in order to compete with the incumbent. 
Up to now experience proves that replicability is considered for both the technical and economical 
aspects, especially in the electronic communications sector, strongly characterised by technological 
‘requirements’ for all operators. Replicability tests should validate that a bundle offer could be 
replicated by competitors either by their own means or by using the wholesale products provided by 
the incumbent. In that context comes also the question of ‘ex-ante’ regulation (remedies) imposed to 
SMP operators, which include also the regulatory obligation for the dominant operators ‘not to 
unduly bundle’ products and services and to comply also with applicable obligations, especially as 
‘cost-orientation’ of prices, ‘non-discrimination’ and ‘transparency’, in the scope of offers bundling 
both access and traffic. 

For some regulatory and competition authorities (also for Comision del Mercado de las 
Telecomunicaciones - CMT), pure bundled offers should in any case be prohibited, unless there are 
exceptional circumstances of a technical nature which demonstrate that the bundled services cannot 
be offered separately. According to the opinion of CMT, the individual replicability test (‘implicit price’ 
test) has to be performed only for the mixed bundled offers, on the service for which there is more 
competition and only if the implicit price test applied on one service is passed, the bundled offer 
could then be accepted. 

The application of an imputation test depends largely on the question of the SMP presence and 
accordingly to the regulation of a market on a ‘retail-minus basis’ (remedy), because if this is the 
case, there is a higher risk that the discounts offered in the bundle can hamper competition to 
downstream markets. The test will be passed if the retail price for the bundle covers the costs of 
acquiring the wholesale inputs, necessary for the provision of the bundle, plus the relevant retail costs 
(net of any efficiencies resulting from bundling).  

To establish whether an ‘Equally Efficient Operator’ (EEO) would be able to replicate the bundle, the 
following imputation test

4
 would need to be developped for the entire bundle: 

                                                 
4 See Oxera Consulting, Bundling and Retail Minus, December 2007. 
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This test implies that the retail price for the bundle (P12) should cover the costs incurred by the 
entrant for accessing the retail-minus for the protection of product 1 (A1) and the costs plus inputs 
necessary for the provision of product 2 (A2), plus the retail costs net of any efficiencies resulting 
from bundling (C12). 

P12 ≥ A1 + A2 + C12                                                        Inequality       1 

In particular, with P12= P1 +P2 – d12   and retail costs C12= C1 + C2 – e12 Inequality1 can be 
rearranged as d12  ≤ ( P1 – A1 – C1) + (P2 – A2- C2) + e12. Furthermore, because A1= P1 – C1 (due to 
retail minus regulation of this wholesale input), Inequality 1 can be expressed as: 

d12 ≤ e12 + m2                                                                Inequality       1a  

In sum, the imputation test boils down to a question of whether the discount in the bundles price can 
be fully explained by retail efficiencies (e12) and/or the profit margin made in the product whose 
wholesale input is not regulated on a retail-minus basis (m2). If not, it would be necessary to proceed 
to the following step to assess the need to modify the price of retail-minus wholesale inputs. For 
doing so, one should take under consideration the factor of the LLU penetration and proceed to an 
additional imputation test, which may use LLU inputs, instead of retail-minus ones. 

On the incumbents’ side, this is an easier test to pass, if there are significant scope economies at the 
wholesale level, which are not being picked under an imputation test with retail-minus whoelasale 
inputs. In theory, retail-minus input prices do not use information on the network (wholesale) costs; 
instead they rely on setting an appropriate margin for the entrant to recover retail (downstream) 
costs.  

Therefore, if the LLU based imputation test is not passed, it would mean that the discount in the price 
of the bundle compared with the sum of unbundled prices cannot be explained by retail and/or 
wholesale efficiencies. The incumbent may be engaging in predatory pricing with the intention of 
leveraging its market power from the wholesale market, where it has SMP, to the downstream 
markets, which are (potentially) competitive. In that case, the bundle product should be blocked for a 
more extensive analysis. On the other hand, if the test is passed using LLU inputs, this would suggest 
that there is a viable entry strategy for an ‘as Efficient Entrant’ using this route and then the aim 
would be to establish whether there would be sufficient entry through LLU. If this is the case, even if 
the bundle cannot be replicated with retail-minus inputs, competition would not be foreclosed. If the 
same market outcome for consumers could be achieved with LLU entry (in terms of prices, quality 
services and innovation), there would be a strong case for the incumbents’ bundle to be given the 
‘green light’ by the authority.  

If the inability to replicate the bundle using retail-minus inputs is likely to affect the market outcomes, 
then the authority should intervene to modify the price of wholesale inputs regulated on a retail-
minus basis. That kind of intervention would allow entrants to replicate the incumbents’ bundle offer 
and alleviate the competition and consumer welfare concern. In practice, many forms of intervention 
could be drawn further by a competition authority. 

 

2a. The ‘dynamic’ type of test– The DCF Model 

What happens in the case the imputation test, would need to take into account not only a one-year 
analysis, which by nature is not always appropriate in all bundle cases? In that case, a more dynamic 
approach including an analysis over a number of years gives a more accurate measure of the relevant 
costs and revenues and may also prove that the bundle offer could lead to a ‘margin squeeze’ 
practice. 

In that frame, the most appropriate analysis is the ‘DCF analysis’ (Discounted Cash Flow). The DCF 
analysis calculates the costs and revenues incurred by the relevant entity (e.g. the incumbent) in each 
year of a reference time period. These costs and revenues are then discounted back to the start date 
to obtain a net present value (NPV) for the project. If the NPV calculation is zero or positive, costs 
have been covered over the timeframe of the analysis. 
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DCF is a common method used by many regulatory authorities, as it exhibits some positive features in 
the case of an ex-ante evaluation of ‘margin squeeze’ practices. Indeed, in new and developing 
markets, historical data may not be relevant for a future landscape. As in particular, the Irish 
regulatory authority (ComReg) sustains, if such data will be used: ‘it might suggest that the ex-ante 
retail minus test would require that the vertically integrated firm’s downstream unit cost is less than 
or equal to the retail price, minus the wholesale price. This margin could be large and may overstate 
current and future downstream costs and as e result would impose un unfair burden on the regulated 
firm. Alternatively, by using the costs of the regulated firm, the value of the vertically integrated firm 
downstream unit cost may be low (as this firm may already enjoy substantial economies of scale due 
to first mover advantages). In this case, the margin could be too small and would impose an unfair 
burden on entrants

5
‘. 

In addition, a forward-looking approach allows the impact that learning effects and economies of 
scale might have on the net revenues received by an operator to be incorporated into the analysis. 
These effects might be significant for new, high-growth products. 

 

So, how does the DCF model work? 

DCF theory mainly holds that the value of all cash flow generating assets - from fixed-income to 
investments to an entire company - is the present value of the expected cash flow stream given some 
appropriate discount rate. The formula for this is usually given something like this: 

 
PV = CF1 / (1+k) + CF2 / (1+k)

2
 + … [TCF / (k - g)] / (1+k)

n-1
 

Where: 
 
PV = present value 
 
CFi = cash flow in year i 
 
k = discount rate 
 
TCF = the terminal year cash flow 
 
g = growth rate assumption in perpetuity beyond terminal year 
 
n = the number of periods in the valuation model including the terminal year 
 
For equity valuation, analysts most often use some form of free cash flow (FCF) for the valuation 
model cash flows. FCF is usually calculated as operating cash flow less capital expenditures. Note that 
the PV has to be divided by the current number of shares outstanding to arrive at a per share 
valuation. Sometimes analysts will use an adjusted unlevered free cash flow to calculate a present 
value of cash flows to all firm stakeholders. They will then subtract the current value of claims senior 
to equity to calculate the equity DCF value and arrive at an equity value. 

The up to now experience in the electronic communications sector from the implementation of  DCF 
models, shows that there are multiple retail cost categories and that the identification of the cost 
savings from selling the bundle is not as straightforward as seems.  

 

                                                 
5 See CoMReg (2006), ‘Retail Minus Wholesale Price Control  for the WBA Market’, January 13t , p.10, and  
CoMReg (2007) ‘Response to Consultation and Draft direction on Retail Minus Wholesale Price Control  for the WBA 
market’, p.11. 
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In any case, the burden of proof should fall on the incumbent to provide specific information of where 
retail cost savings arise when offering the bundle, leaving the last assessment to the authority to draw 
its final conclusions. 

 

3. What does the ‘economic justification’ of a bundle offer may include?  

There are arguments sustaining that behind a bundle product and all those eventual dangers of clear 
market anticompetitive foreclosure, a few positive effects may also be produced in the electronic 
communications market. 

It is in particular a challenge for every incumbent to prove that its bundling product has been created 
and launched in a way that it produces ‘substantial efficiencies’ outweighing the eventual anti-
competitive effects on consumers. Such an argument should be well validated and prove that the 
conduct under question is both indispensable and proportionate to its goal

6
. 

To this issue, the EU Commission has set a specific context
7
, where the dominant undertaking will 

have to prove that its conduct is ‘justified’ and that some cumulative conditions are fulfilled. In 
particular: 

a) The efficiencies have been, or are likely to be, realized as a result of the conduct (maybe, for 
example technical improvements in the quality of goods, or a reduction in the cost of 
production or distribution); 

b) The conduct is indispensable to the realization of these efficiencies: there must be no less 
anti-competitive alternatives to the conduct that are capable of producing the same 
efficiencies; 

c) The likely efficiencies brought about by the conduct concerned outweigh any likely negative 
effects on competition and consumer welfare in the affected markets; and 

d) The conduct does not eliminate effective competition, by removing all or most existing 
sources of actual or potential competition. For the EU Commission, where there is no 
residual competition and no foreseeable threat of entry, the protection of rivalry and the 
competitive process outweighs possible efficiency gains. Generally, in the Commissions’ 
view, exclusionary conduct which maintains, creates or strengthens a market position 
approaching that of a monopoly can normally not be justified on the grounds that it also 
creates efficiency gains. 

Needless to say that, in the electronic communications sector, where the market happens to be a 
former monopoly, the incumbents enjoy significant market power and rights and there are also 
‘essential facilities’ at play, every final assessment on the dominant undertakings’ conduct is 
examined on a strict basis, taking under consideration the technical characteristics of the sector and 
the eventual remedies imposed, after the conclusion of the market analysis procedure. 

Especially in the case of the bundling products, the incumbents may sustain that their practice has the 
potential to lead to savings in production or distribution that would finally benefit customers. The 
reduction of costs for customers, the possibility of bringing substantial savings on distribution costs 
(or on packaging) are also factors to be examined thoroughly. 

As for the argument which enhaces the effects of ‘consumers welfare’, it proves that the demand for 
multiple play is as such not clear, but the customers who wish to take out a bundled subscription are 
primarily motivated by the lower prices, the single bill and the increased consumer choice. The 
customers are more inclined to lock more of their communications services with the same operator, if 
they have previously had positive experience of the operator. At the same time, the changed media 

                                                 
6 See Case 27/76 United Brands v. Commission (1978) ECR 207, par.184; Case 311/84 Centre Belge d’etudes de 
marche – Telemarketing (CBEM) v. Compagnie luxembourgeoise de telediffusion (CLT) and Information publicite 
Benelux (IPB) (1985) ECR 3261, par 27; Case T-30/89 Hilti v. Commission (1991) ECR II-1439, par. 102-119; Case T-
83/91 Tetra Pak International v. Commission (Tetra Pak II) (1994) ECR II-755, par.136 and 207; Case C-95/04 P 
British Airways v. Commission (2007) ECR I-2331, par. 69 and 86 
7 See COM (2008), Brussels 3 December 2008. 
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consumption of households has resulted in a demand for services that form part of certain multiple 
play offers, for example a more interactive television. In many cases it is considered that additional 
sales may be easier and less expensive than new sales, as the supplier already has an established 
contact with the customer. This applies particularly in those cases when the market has entered into a 
phase of saturation and where the vast majority of people are already users of a service. The 
operators, through the lock-in period and discounts for bundled offers, try to tie customers closer to 
themselves and reduce the risk of customer defection. Surveys also show that customers who buy 
more than one service from the same operator are less inclined to change provider, but there is 
however the risk that customers are persuaded to buy an extra service that they really do not need 
because it is perceived to be inexpensive, especially in offers, which are not very ‘transparent’. 

The tendency of the market shows that bundled offers will increase in number within the following 
years and that customers will take out bundled offers to a greater extent, in pace with convergence 
when operators develop their infrastructure for IP-based communications services. In any case, 
extensive caution should be drawn by the consumers to the detailed conditions of every bundling 
product-offer, which is offered commercially and mainly to the conditions a customer will be able to 
‘withdraw’ from such a subscription. In the years to come, very interesting ‘multi-plays’ will appear in 
many markets and countries, but only an extensive research and analysis will face the particularities 
of this complicated practice. 

 

4. The ‘dangerous’ effects of a bundle to market competition 

If an incumbent will not be able to prove any ‘economic justification’ of its bundle offer, or else if the 
imputation tests will not be passed, the authorities will have to face the negative effects on the 
restriction of market competition by the bundle of products and services. 

Foreclosure is the most obvious effect of competition distortion in the structure of a market, which 
can either take the form of vertical foreclosure or/and horizontal foreclosure. Vertical foreclosure 
accounts when a firm controls an input that is essential for a potentially competitive industry, like for 
example in the case of the electronic communications market. The bottleneck owner can then alter 
competition by denying or limiting access to its input8. 

In the case of horizontal foreclosure, the firm somehow bundles the potentially competitive good and 
the bottleneck good, as the bottleneck good is not an input but is sold directly to final users. Based on 
the above definitions, vertical foreclosure is motivated by the desire to restore a market power that 
is eroded by a commitment problem; that is the exclusionary practice (bundling) aims at increasing 
the perpetrators’ profit. By contract, horizontal foreclosure is an act of predation; as other predatory 
behaviors, it reduces the predators’ current profit and is meant to lower the competitors’ 
profitability, with the ultimate goal of inducing their exit and ultimately recouping the lost profit9. 

The anti-competitive foreclosure is the result of the conduct of the dominant undertaking which is 
likely to profitably increase prices to the detriment of consumers. 

Naturally higher prices or the eventual effect of price discrimination are the correlative effects of 
market foreclosure, which should be overhauled by an authority. Normally, an authority should be 
concerned when a conduct would hamper competition to competitors considered as efficient as the 
dominant undertaking

10
. However, in many cases a less efficient operator may also exert a constraint, 

which should be taken into account when considering whether a particular price-based conduct leads 
to anti-competitive foreclosure. To thoroughly examine the possibility of foreclosing a hypothetical 
competitor, the authority should examine economic data relating to cost and sale prices and in 
particular whether the dominant undertaking is engaging in below-cost pricing, given the fact that 
sufficiently reliable data are available for the aims of the analysis. 

 

                                                 
8 See Handbook, Katz (1989) and Perry (1989) on the facets vertical relations involve other than foreclosure. 
9 See cases of ECJ ‘Commercial Solvents (1974) and also United Brands (1978). 
10 See Case 62/86 AKZO Chemie v. Commission (1991) ECR I-3359, paragraph 72. 
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In any case, when authorities proceed to the balance of the effects a bundle would have in the 
market, they should take into account the regulatory environment where the bundle is offered, the 
type of the bundle, the specific facts and circumstances and of course the ‘economic justification’ the 
incumbent will present. 

 

 

CONCLUSION 

Without doubt, bundling proves to be the new ‘trend’ not only in the electronic communications 
market, but also in the radio and TV market. All operators, including large multinationals or less 
significant companies try to face competition and attract consumers with the most convenient 
commercial solutions. The authorities which ‘stand in front’ of such bundling products, should be fully 
aware of their effects and consider a number of policy issues, prior to proceeding to any kind of 
approach on an ad-hoc basis. It is a very auspicious message though, that those products have been 
(or are being) examined by some authorities and practitioners in Europe and as such there are a few 
best practices and lessons to be drawn for the future. 
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